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BRIEF FOR PETITIONER. 


! JURISDICTIONAL STATEMENT. 

In June 1939, the Commissioner of Internal Revenue 
mailed by registered mail to each of the petitioners a notice 
of deficiency in income taxes for the year 1935. On August 
22, 1938, within the ninety day period allowed by Section 
272 (a) of the Revenue Act of 1934, said petitioners filed 
petitions respectively with the United States Board of Tax 
Appeals, appealing from said deficiency notices. Said pro¬ 
ceedings were duly given Docket numbers as follows: 
Mathies Axel—Xo. 95178: Ettie Axel—Xo. 95179; Anita A. 
Propper—Xo. 95180; and Herman Axel—Xo. 95181. These 
proceedings were duly consolidated on October 15th, 1938, 
before the Board. (App. 2) 

On October 9, 1941, the Board entered a decision (App. 
4, 5), in which it denied an application for continuance of 
a Circuit hearing to be held at New York Citv on October 

C* w' 

6, 1941; granted motions of the respondent to dismiss each 
of the four cases for lack of prosecution and held the amount 
of income tax deficiency in each case. 

On October 17, 1941, the petitioners filed a motion to va¬ 
cate and set aside the orders of dismissal and to restore 
these cases to the Circuit calendar for hearing as the Board 
might determine (App. 6-11). Said motions were denied on 
October 17,1941 (App. 5). 

On January 3, 1942, pursuant to the provisions of Sec¬ 
tions 1141-1142 of the Internal Revenue Code, petitioneis 
filed with the Board of Tax Appeals petitions for review by 
this Honorable Court of the decisions of the Board of Tax 
Appeals in each case (App. 11-15). 

This Court granted an order consolidating the four above 
captioned appeals for the argument and filing of one set of 
briefs and appendix herein and that the decision in case No. 
8216 when rendered shall be binding upon and applied lo 
case Xos. 8217-8218 and 8219. 
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STATEMENT OF THE CASE. 

These appeals do not bring into question the substantive 
merits of the determination of the tax liabilities of the re¬ 
spective appellants petitioners as fixed by the Commissioner 
of Internal Revenue, but brings up for review the sole ques¬ 
tion as to whether the Board of Tax Appeals properly de¬ 
nied the petitioners their opportunity to a hearing by dis¬ 
missing the petitions, and thereafter refusing to set aside 
such dismissals and grant petitioners their hearing on the 
merits upon a showing of good cause. 

These proceedings were started by the petitioners on Au¬ 
gust 22, 1938, for a redetermination of their respective tax 
liabilities. The cases were transferred to the Circuit calen¬ 
dars of the Board of Tax Appeals at New York City on Oc¬ 
tober 4, 1938. Notices of hearing for October 6, 1941, were 
mailed directly to the taxpayers on August 2, 1941. The 
interim delav was not caused or occasioned bv anv act or 

%> * %r 

conduct on the part of the taxpayers (App. 2). 

On October 1, 1941, the taxpayers duly filed motions with 
the Board for continuances of the cases, stating that the 
taxpayers were without counsel and that previous counsel 
who had their papers and proofs could not be located, and 
that October 6th and 7th were Jewish Holy days, and that 
petitioners observed that religious faith (App. 3-4). 

On October 6th, when the Circuit calendar was called, the 
motion for continuance was denied, and the proceedings 
were dismissed in all four cases (App. 4). On October 9th, 
1941, the orders of dismissal were entered, fixing the orig¬ 
inal tax liability in each case (App. 4-5). 

On October 17,1941, each petitioner made a motion to set 
aside and vacate the order of dismissal and to restore the 
case to the Circuit calendar for hearing as the Board might 
determine (App. 5-6). On October 17, 1941, each of said 
motions were denied (App. 5). 

These motions were made on the verified petition of 
Mathies Axel and the supporting affidavit of Ruth Bayer. 
The facts set forth which are not contradicted by the record 
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show: That petitioners had retained one Shevit to repre¬ 
sent tliem in these proceedings. That Shevit entered gov¬ 
ernment service and substituted Newton Fox to appear and 
tile the petitions. That Fox then entered government ser¬ 
vice and turned the papers over to one Kelly, without the 
consent of the petitioners. That Kelly likewise entered gov¬ 
ernment service and petitioners were unable to locate any 
of these men. That all the original documents and evidences 
were originally delivered to Shevit, who in turn, transferred 
them to Fox and Kelly, his office associates and the papers 
have never been returned. That petitioner was endeavor¬ 
ing to'locate Shevit to obtain back the papers (App. 6-7). 
That October 6th and 7th were high Jewish Holy days, and 
that petitioners were of the Jewish faith, and observed the 
same. That as soon as petitioner recognized said dates as 
holy days, he immediately made his motion for continuance. 
That petitioner in good faith attempted to prepare for the 
hearing (App. 7). That on October 6, 1941, the date fixed 
for (’i remit hearing, Ruth Bayer, on behalf of petitioner tel¬ 
ephoned to the Board at 9:30 A.M. and inquired as to the 
disposition of the application for continuance. She was 
advised by the Secretary to the Board Member to call back 
at 9:55 A.M., before the call of the calender and that upon 
so doiiig she was advised that the cases would go on despite 
the application for the continuance (App. 10, 7). Ruth 
Bayer 1 phoned again on October 7,1941 and was advised that 
the continuance had been denied and the petitions dismissed 
the previous day. That petitioners would have to move the 
Board for a reopening (App. S, 11). That at no time was 
petitioner advised that he could appear for hearing on Oc¬ 
tober 8, 1941, or at any time subsequent to October 6, 1941 
(App. 8, 10). 


The notices of dismissal were mailed from Washington 
on October 9, 1941. As justification for his refusal to grant 
the continuance the Board Member stated that notice of five 
days was not timely; that withdrawal of counsel for the tax¬ 
payer^ was immaterial because of the time between notice 
and hearing dates; and the fact that October 6th and 7th 
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were Jewish Holy days “are not good grounds for a con¬ 
tinuance because the calendar called on October 6th contin¬ 
ued beyond the 6th and 7th, and the case could have been 
heard on the 8th of October, after the Jewish holidays men¬ 
tioned were over” (App. 4-5). 

It does not appear that the Board Member had been ap¬ 
prised that the taxpayer had made inquiry through Ruth 
Bayer of the calendar status and thus could have set the 
case down for October 8th. It does not appear that the cases 
were called on October 8,1941 or that the taxpayer was ever 
notified that he could have appeared on October 8th. The 
cases had in fact been dismissed on the calendar call on Oc¬ 
tober 6th, 1941 (App. 3). 

No memorandum or opinion appeared with the decision 
of October 17, 1941, denying the application for a reopen¬ 
ing and restoration to the calendar made on the same day 
(App. 3). 

STATUTES INVOLVED. 

Revenue Act of 1934: 

Petition for Review. 

1142: 

The decision of the Board rendered after Feb. 26, 1926, 
(except as provided in sub-division (j) of Section 283 and 
in sub-division (h) of Section 318 of the Revenue Act of 
1926 44 Stat. 65, 83 relating to hearings before the Board 
prior to Feb. 26, 1926) may be received by a Circuit Court 
of Appeals, or the United States Court of Appeals for the 
District of Columbia, as provided in Section 1141, if a peti¬ 
tion for such review is filed by either the Commissioner or 
the taxpayer within 3 months after the decision is rendered: 
or in a case of a decision on or before June 6, 1932, within 
six months after the decision is rendered. 53 Stat. 165. 

Hearings. 

1116: 

Notice and opportunity to be heard upon any proceeding 
instituted before the Board shall be given to the taxpayer 
and the Commissioner (balance omitted) 53 Stat. 160. 



Section 907 (a) of the Revenue Act of 1924, as Amended 
by Section 601 of the Revenue Act of 1928. 

The proceedings of the Board and its divisions shall be 
conducted in accordance with such Rules of Practice and 
Procedure (other than rules of evidence) as the Board may 
prescribe and in accordance with the rules of evidence ap¬ 
plicable in the Courts of Equity of the District of Columbia. 
Title 26 U.S.C.A.; Internal Rev. Code. 


Motions. 


Rule 19: 


Motions for re-hearing, reconsideration, further hearing, 
and the like, to be considered timely, shall be made within 
30 days after promulgation or entry of the report. 

Motions to vacate, correct, or revise a decision of the 
Board, to be considered timely, shall be made within 30 days 
after entrv of the decision. 


Extensions of Time. 

Rule 20: 

Continuances, extensions of time (except for the filing of 
the petition and except as otherwise provided in these 
rules), and adjournments may be ordered by the Board on 
its own motion or mav be granted bv it in its discretion on 
motion of either party filed in writing and showing good and 
sufficient cause therefor. 


Call of Calendar and Assignment for Hearing. 

Rule 28: 

The hearing calendar of proceedings to be heard at Wash¬ 
ington will be called at 9:30 A.M. The hearing calendar of 
proceedings to be heard elsewhere will be called at the time 
indicated in the notice of hearing. Proceedings will be as¬ 
signed therefrom for hearing in due course. 


Failure to Appear. 


Rule 29: 

The unexcused absence of a party or his counsel on the 
day set for the hearing’ of any proceeding, will not be the 
occasion for delay. The hearing will proceed and the case 
will be regarded as submitted on the part of the absent 
party or parties. 

The Board may require appearance for argument or it 
may accept briefs in lieu of personal appearance. 

STATEMENT OF POINTS. 

The petition for review (App. 11-15) assigns the follow¬ 
ing errors (App. 14-15): 

1. The erroneous failure to grant a continuance on the 
calendar call of October 6, 1941. 

2. The arbitrary refusal of the Board of Tax Appeals to 
recognize that October 6th and 7th, 1941, were Jewish Holi¬ 
days, and that petitioner being of Jewish Faith could not 
attend hearings on said davs. 

3. The deprivation of the property right of the petitioner 
to a hearing on the merits of the controversy herein. 

4. The failure by the Board of Tax Appeals to recognize 
the grounds assigned bv him for a continuance of the hear- 
ing from October 6, 1941. 

5. The failure on the part of the Board of Tax Appeals 
to advise petitioner that if he appeared on October 8, 1941. 
or thereafter that he could have a hearing of his petition on 
the merits. 

6. That the petitioner had been inadvertently or other¬ 
wise misled into believing that this cause had been finally 
determined on October 6, 1941, and that his remedy was 
an application to vacate or set aside the order thereafter 
entered on October 9,1941. 

7. The failure by the Board of Tax Appeals to grant the 
application of October 15, 1941, to vacate and set aside the 
order of dismissal of October 9, 1941, and to restore this 
cause to the Circuit calendar. 

8. The arbitrary action of the Board of Tax Appeals in 
finding a deficiency for the year 1935 in the amount of $2,- 
306.08 to be due from petitioner. 


8 


The question raised in these assignments of error result 
in the following points which furnish the basis for the argu¬ 
ment. 

A. The motion for continuance being timely made for good 
reason shown and without prejudice to the Commissioner 
should have been granted by the Board Member or he should 
have directed that the cases be set for hearing on October 
8, 1941, and the taxpayers duly notified (Errors 1, 4, 5). 

B. That the Board erred in not granting the timely mo¬ 
tion made by the taxpayers to set aside the dismissal and to 
restore the proceedings to the Board calendar for hearing 
(Errors 6, 7). 

C. The action of the Board in this case was arbitrarv, 
biased and capricious (Errors 2, 3, 8). 

SUMMARY OF ARGUMENT. 

A. The motion for continuance should have been granted. 
The cases had been on the Board calendar from 1938 to 
1941 and the taxpayers did nothing to hinder or delay the 
hearing. October 6, 1941, was the first time they requested 
an adjournment and gave good reasons therefor. 

The motions for continuance were timely and no prejudice 

could result to the Commissioner to a short delav in the 

•> 

hearing after he caused the long delay in the hearing date. 

The reasons assigned by taxpayers for the continuance 
were that their counsel had withdrawn and not returned 
their papers and that the date set for the calendar call was a 
religious holy day. 

The reasons given by the Board Member on October 9, 
1941 for the dismissals on October 6th were not in accord 
with the facts or the rules of the Board. 

This Court has power to review the conduct of the Board 
of Tax Appeals in any case. Any arbitrary action or abuse 
of discretion is reviewable by this Court and this is such a 
case. The Board of Tax Appeals must grant the taxpayers 
a fair hearing and a fair opportunity to be heard. 
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B. The Board of Tax Appeals should have granted the 

motion to re-open and restore these eases to the calendars. 

Tlie motions were made immediately and were timclv. Thev 

• • * 

were made on sworn statements and gave ample and rea¬ 
sonable excuse for the so-called default and negatived all 
the reasons given by the Board Member in his memorandum 
of dismissal. 

This Court has the power to grant a rehearing or re-open¬ 
ing “as justice may require”. The denial of the right to a 
hearing to these taxpayers was such a denial of justice as 
to require the exercise of that right. At most, this was a 
technical default. 

C. The conduct of the Board Member appears to be arbi¬ 
trary, biased and capricious. There was no reason why he 
should have gone out of his way to deny taxpayers a right 
of hearing. There were no special reasons why he should 
have pressed these cases on a “calendar call” and the reli¬ 
gious reasons assigned by taxpayers as one ground for their 
inability to appear should have been sufficient to have 
granted them at least a reasonable adjournment. 

ARGUMENT. 

A. 

The Board Member Erred in Denying the Motion of the Pe¬ 
titioners for a Continuance and in Dismissing the Peti¬ 
tions on Oct. 6,1941. 

Was the Board Member justified in denying the applica¬ 
tion of the petitioners for a continuance on October 6, 1941 
on the call calendar, or did he arbitrarily and unjustifiably 
grant the dismissals and direct the affirmance of the origi¬ 
nal tax liabilities? 

These proceedings were instituted in August 1938. Exam¬ 
ination of the docket entries (App. 2, 3), reveals that the 
cases were originally set for hearing on November 18, 1940, 
but were placed on the reserve calendar on motion of gen¬ 
eral counsel for the Commissioner on November 4, 1940. 
Request to remove from the reserve calendar and return to 



the Circuit calendar was made by general counsel on March 
31, 1941. At no time prior to October 1, 1941 was any ap¬ 
plication ever made by the petitioners for adjournment or 
continuance of these cases, nor did the petitioners by their 
act or conduct delay a final disposal. 

The inotion for continuance made on October 1,1941, was 
timely ("Rule 19 B.T.A.) even though made six days before 
the date set for the calendar call in New York City. The 
element of timeliness in each instance must depend upon the 
surrounding circumstances. Surelv in this instance it can- 
not be said that a short delay would have been prejudicial 
to the respondent and no serious damage would have been 
occasioned by the granting of the continuance. Petitioners 
motion for continuance complied with Board "Rule 20 in that 
it was in writing and showed good and sufficient cause. The 
Board Member could have assigned these cases for hearing 
on October 8th if he was acting in good faith. There was a 
calendar of causes called on October 6th and in accordance 
with its own Pule 28 these causes in “due course” could 
have been set for October 8th, if the Board Member desired 
to afford petitioners their opportunity to be heard. 

It is* respectfully submitted that the denial of the continu¬ 
ance by the Board Member and his dismissal of the proceed¬ 
ings on October 6th, was arbitrary and capricious. The 
reasons for his action on October 6th are stated in the mem¬ 
orandum of October 9, 1941 (App. 4-5). Although one of 
the reasons given by the petitioners for the continuance was 
that the papers and evidences formerly with counsel had not 
been returned to them, the Board Member overlooked this 
reason and stated that the withdrawal of counsel in Janu¬ 
ary 1939, was not a good reason for continuing the case on 
October 6, 1941. This overlooks entirely, the fact that the 
case had not been on the calendar in the interim. Also the 
reason stated in the memorandum that the fact that October 
6th arid 7th were Jewish holidays was not a ground for 
continuance because the taxpayers could have been heard on 
October 8, after the holidays were over is likewise erro- 


neous and contrary to the facts. The motion for continu¬ 
ance was denied on October 6th 1941, and dismissals granted 
on the same date (App. 3). The Board Member likewise 
overlooked the inquiry of Ruth Bayer on behalf of the peti¬ 
tioners on October 6th and 7th. If a continuance or ad¬ 
journment had been granted for tw'o days to October 8th and 
the petitioners so advised, they could have been present on 
that day to protect their rights. 

The Circuit Court of Appeals or this Court has the power 
to review any decision of the Board of Tax Appeals. Ryan 
Can Co. v. Comm, of Internal Revenue, (CCA) 44 Fed. (2) 
26. 

The Board of Tax Appeals has the discretion as a quasi 
court, but errors of law, surprise or arbitrary action makes 
its conduct subject to judicial scrutiny. Helvering v. Tay¬ 
lor, 293 U. S’. 507, 55 S. Ct. 287, 79 L. Ed.; Independent Ice 
& Cold Storage Co. v. Commissioner (CCA) 50 Fed. (2) 31; 
Underwood v. Commissioner (CCA) 56 Fed. (2) 67; Fritz 
v. Commissioner Internal Revenue (CCA) 76 Fed. (2) 460, 
461. Any abuse of discretion or arbitrary action of the 
Board is review T able. Peytona Lumber Co. v. Commissioner 
(CCA) 55 Fed. (2) 27; House & Herrmann Inc. v. Commis¬ 
sioner (CCA) 36 Fed. (2) 51; Chatham & Phoenix National 
Bank d Trust Co. v. Helvering, 87 F. (2) 547, 66 App. D. C. 
330. 

In Slayton v. Commissioner of Internal Revenue, 76 Fed. 
(2) 497 the Court said: 

“The Board of Tax Appeals is not a Court. It is an 
executive or administrative board, upon the decision of 
which the parties are given an opportunity to base a 
petition for review^ to the Courts. Old Colonv Trust 
Co. v. Comm., 279 U. S. 716, 725, 49 S. Ct. 499, 73 L. Ed. 
918. On the review', the Courts may modify or reverse 
a decision of the Board onlv w’hen it is not in accord- 
ance with the law.” 

At page 498 in the same case the Court quoted the follow’- 
ing rule w’kich has been consistently followed by the Courts. 
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‘‘In Interstate Commerce Commission v. Louisville 
& Nashville R. Co., 227 U. S. 88, 91, 33 S. Ct. 185, 186, 
57 L. Ed. 431, the Court said. ‘In comparatively few 
cases in which such questions have arisen it has been 
distinctly recognized that administrative orders, quasi 
judicial in character, are void if a hearing was denied: 
if that granted was inadequate, or manifestly unfair; if 
the finding was contrary to the indesputable character 
of the evidence’. (Tang Tun v. Edsell, 223 U. S. (673) 
68: 32 S. Ct. 359, 56 L. Ed. (606), 610; Chin Yow v. 
U. 8., 208 r. 8. (8) 13, 28 8. Ct. 201, 52 L. Ed. (369) 
370: Low Wall Suey v. Backus, 225 U. S. (460) 468, 32 
S. Ct. 734, 56 L. Ed. (1165) 1167; Zakonaite v. Wolf 
226 U. S. 272, 33 S. Ct. 31, 57 L. Ed. 218), or if the facts 
found do not, as a matter of law support the order 
made. 


In order to reverse the Board of Tax Appeals under Sec¬ 
tion 1003 (b) of the 1926 Act because it is contrary to law, 
it must appear that the Board has found the facts on which 
its decision rests, without any substantial evidence to sup¬ 
port its findings, or it has denied the taxpayers a fair hear¬ 
ing, either by refusing to receive relevant and material 
evidence or by other arbitrary proceedings. 

In Board of Tax Appeals v. Shults Bread Co., 37 Fed. 
(2) 442, we find the following pertinent opinion. 

“This Court has held that the jurisdiction of the 
Board of Tax Appeals is not appellate but revisory. In 
other words, a taxpayer dissatisfied with the decision 
of the Commissioner may petition the Board of Tax 
Appeals for a redetermination of his assessment, and 
the duty is imposed on the Board, where a petition is 
filed within the time allowed by statute, to hear and de¬ 
termine the case, not exclusively upon the record made 
before the Commissioner, but upon additional evidence 
to be submitted upon the issues made”. 

Under the rules enunciated by the Courts, the conduct of 
the Boai-d of Tax Appeals in this case is subject to review. 
Chatham & Phoenix Natl. Bank v. Helvering, 87 Fed (2) 
547, 66 App. D. C. 330. The reasons given by the petitioners 
for seeking a continuance justified the granting of such an 
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application, and on the contrary the dismissal of the peti¬ 
tion and the reasons given therefore were arbitrary and 
denied the petitioners a fair hearing or a fair opportunity 
to present their evidences and proofs. The denial of these 
latter rights by any quasi judicial body should always be 
carefully re-examined by this Appellate Court. 

While it is true that the Board of Tax Appeals has dis¬ 
cretion in the conduct of its proceedings had in accordance 
with its rules and the statutes, nevertheless this Court has 
held that it has jurisdiction to determine whether, under all 
the circumstances that discretion has been abused. Chat¬ 
ham Phoenix National Bank & Trust Co. v. Helvering , 87 
F. (2) 547, 66 App. D. C. 330. 

B. 

The Board Erred in Denying the Timely Application of the 
Petitioners to Set Aside the Order of Dismissal and to 
Restore These Cases to the Circuit Calendar for Hear¬ 
ing and Trial. 

The motion to set aside the dismissal order made and 
mailed to the taxpayers on October 9, 1941, was duly made 
to and received by the Board of Tax Appeals on October 17, 
1941 (App. 5-9). Such a motion is timely if made within 
30 days from the rendition of the judgment or order (Rule 
19 B. T. A.). Furthermore, this motion was made upon the 
verified petition of Mathies Axel, one of the appellants here¬ 
in and the affidavit of Ruth Bayer. There is nothing in the 
record to indicate that the facts stated therein were ever 
disputed or contradicted. 

These sworn statements of Axel and Bayer gave to the 
Board good and sufficient reason for vacating and setting 
aside the dismissal order. From Axel’s petition it ap¬ 
peared that he had made a bona fide effort to locate his 
missing counsel and the necessary papers and explains the 
reason why there had been no further substitution of coun¬ 
sel up to October 6, 1941 (App. 6-7). 


The affidavit of Ruth Bayer (App. 10-11) shows that all 
though October 6th and 7th were holidays, that she had 
nevertheless communicated with the Board by telephone at 
its New York place of hearing and had been advised that 
these cases would be dismissed on October 6th, and that on 
October 7th when she telephoned again she was advised 
that the cases had been dismissed and the motion for con¬ 
tinuance had been denied on the previous day and that the 
remedy of the taxpayer would be by motion to vacate his 
default. She was not told that the taxpayer could appear 
on October Sth or thereafter. 

Under all of the circumstances disclosed by these affi¬ 
davits the Board Member should have reconsidered his 
previous dismissal order of October 9th, 1941, and granted 
the motion, llis failure to do so was an abuse of discretion. 
It should be borne in mind that up to this point the tax¬ 
payer had appeared without counsel and that the short 
delay had not been prejudicial or harmful to the Commis¬ 
sioners cause. 

The denial by the Board of Tax Appeals to these taxpay¬ 
ers, of their right to review and trial on the merits of the 
action of the Commissioner is not conducive to the public 
interest unless there were strong reasons or motives im¬ 
pelling the conduct of the Board. In this case such motives 
are entirely lacking and the conduct of the Board should be 
deemed arbitrary and an abuse of its discretion. 

Whether the action of the Board of Tax Appeals is either 
arbitrary, or is erroneous is a matter of law —Updike v. 
Commissioner (C. C. A.) 88 Fed. (2) 807, certiorari denied, 
57 S. Ct. 942, 301 U. S. 708, 81 L. Ed. 1362. 

In Fritz v. Commissioner of Internal Revenue, 76 Fed. 
(2) 460, Circuit Judge Sibley said: 

“We recognize on the one hand that the Board has 
discretion as a quasi Court touching the re-opening 
of its proceedings. Bankers Pocohantas Coal Co. v. 
Burnett, 287 U. S. 308, 309, 53 S. Ct. 150, 77 L. Ed. 325; 
Weiller v. Commissioner (C. C. A.) 64 Fed. (2) 480. 
Wise & Cooper Co. v. Commissioner (C. C. A.) 53 Fed. 


(2) 843; Washburn Wire Co. v. Commissioner (C. C. 
A.) 67 Fed. (2) 658, 659. And on the other hand our 
power and responsibility on review extend to the re¬ 
quirement of further trial when error of law, surprise 
or arbitrary action makes it proper. Helvering v. Tay¬ 
lor, 293 U. S. 507, 55 S. Ct. 287 79 L. Ed. —; Indepen¬ 
dent Ice & Cold Storage Co. v. Commissioner (C. C. A.) 
50 Fed. (2) 31; Underwood v. Commissioner (C. C. A.) 
56 Fed. (2) 67.” 

Judge Van Orsdel in Chatham & Phoenix National Bank 
(0 Trust Co. v. Helvering 87 Fed. (2) 547, speaking for this 
Honorable Court laid down the rule which it is respectfully 
submitted should be the guiding factor in the determina¬ 
tion of this appeal, wherein he stated as follows: 

“But the power of this Court to order a rehearing 
does not extend only to abuse of discretion on the part 
of the Board. This power may be exercised when nec¬ 
essary to meet the ends of substantial justice. This 
Court has the power under the statute to modify or re¬ 
verse the decision of the Board, if not in accordance 
with law, ‘as justice mav require.’ 44 Stat. 110, section 
641 (c), T. 26 U. S. C.,‘ 26 U. S. C. A. >5 641 (c). The 
cases disclose numerous instances where this broad 
power has been exercised. Dempster Mill Mfg. Co. v. 
Burnett, 60 App. D. C. 23, 46 F. (2) 604: L. J. Chris¬ 
topher Co. v. Comm, of Internal Revenue, 60 App. 
D. C. 368, 370, 55 Fed. (2) 530; Underwood v. Commis¬ 
sioner of Internal Revenue (C. C. A.) 56 Fed. (2) 67, 
73; Virginia Lincoln Furn. Corp. v. Commissioner of 
Internal Revenue (C. C. A.) 56 Fed. (2) 1028, 1033; 
Helvering v. Edison Securities Corp. (C. C. A.) 78 Fed. 
(2) 85, 91, 92; Fritz v. Commissioner of Internal Rev¬ 
enue (C. C. A.) 76 Fed. (2) 460, 461; Commissioner of 
Internal Revenue v. Langwell Real Estate Corp. (C. C. 
A.) 47 F. (2) 841, 842; Slayton v. Commissioner of In¬ 
ternal Revenue (C. C. A.) 76 F. (2) 497, 498. 

In the Virginia Lincoln case, supra, the Court said: 
‘In addition to this, it appears from the record that pe¬ 
titioner is entitled to relief; and we will not turn him 
out of Court because he may have misconceived his 
remedy. As we have said before, Courts exist to do 
justice, not to furnish a forum for the technical skill of 
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counsel. In reviewing a decision of the Board, we are 
given broad powers to affirm, modify or reverse it “as 
justice may require". (26 U. S. C. A. $ 1226) and we 
do not think that justice requires that a petitioner with 
a meritorious case be turned out of Court upon any 
such technical ground \ ’ ’ 


In this case justice requires recognition of the taxpayers 
right to review. They acted in good faith and proceeded 
diligently on their motion to re-open. 


C. 

The Action of the Board in These Cases Was Arbitrary and 

Biased. 

Justice and fair dealing would have required the Board of 
Tax Appeals to have granted the taxpayers applications for 
continuances on the call of the Circuit calendar in the first 
instance and the granting of their motions to set aside the 
dismissals made immediately thereafter. 

The decisions of the Board Member whollv overlooked its 

* 

own rules and any reasonable interpretations thereof. 
(Buie 20, 28, 29.) The Statute says that the taxpayer shall 
be given opportunity to be heard upon any proceeding in¬ 
stituted before the Board. (Sec. 1116, Rev. Act. 1934.) The 
denial of such right should be carefully scrutinized and 
should be based on more than a mere technical default. 

In the light of judicial scrutiny, the reasons assigned by 
the Board Member in his memorandum of October 9th, as 
explained by this record, indicates a careless regard for the 
rights of the taxpayers. If the Commissioner of Internal 
Revenue was correct in his original determinations then 
certainly the Government would not be prejudiced if the 
taxpayers were permitted to exhaust their right to present 
all their evidence and proofs and any decision thereafter 
made on the merits must conclusively satisfy the taxpayers. 

Here, the taxpayers are deprived of that right of fair and 
open hearing caused by circumstances over which they had 
no control. Orderly and fair procedure on the part of the 


Board Member would have impelled him to make reason¬ 
able provisions for the taxpayers opportunity to be heard by 
the Board instead of deliberately seeking reasons to deny 
that right. 

The fact that taxpayers had assigned their religious be¬ 
liefs as grounds for their inability to attend on the date set 
by the Board for calendar call should have been considered 
adequate by the Board, in any event. In these important 
days and times any appearance of bias or failure to recog¬ 
nize religious beliefs as the basis for quasi-judicial action 
should be frowned upon by the Courts. 

If a good reason or reasonable excuse is not considered 
ground for continuance then in everv case the Board would 
have the arbitrarv right to dismiss. 

A reasonable and justifiable excuse being given to re-open, 
the refusal to re-open was an abuse of discretion. 

Justice and good practice should require a reversal in 
these cases. 


CONCLUSION. 

In view of the foregoing it is submitted that this Court 
should reverse the Board and set aside the order of dismis¬ 
sal and the determination of tax liability based thereon and 
direct the Board to return these causes to its trial calendar 
for hearing. 

Respectfully submitted. 


Jesse L. Stern, 

545 Fifth Ave., 

New York City, 

Attorney for Petitioners Appellants. 
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DOCKET NO. 95178 
Mathies Axel, Petitioner , 


v. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: Jesse L. Stern, Esq. 

For Comm’r: Conway N. Kitchen, Esq. 


1938 


Docket Entries 


Ait";. 

Aug. 

Aug. 

Sept. 

Sept. 

Oct. 


22—Petition received and filed. Taxpayer notified. 

(Fee paid.) 

22—Copy of petition served on General Counsel. 

30—Praecipe for appearance of Newton K. Fox, as 
counsel for petitioner filed. 

22—Answer filed by General Counsel. 

22—Request for circuit hearing in New York City 
filed by General Counsel. 

4—Notice issued placing proceeding on New York 
City Calendar. Copy of answer and request 
served. 


Oct. 


1939 

Jan. 


1940 

Oct. 

Nov. 

1941 


14—Motion to consolidate with 95179, 95180 and 95181 
filed by taxpayer. 10/15/38 granted. 

4—Notice of withdrawal of Newton K. Fox, as coun¬ 
sel for taxpayer filed. 

2—Hearing set Nov. 18, 1940 in New York City. 

1—Motion to place on Reserve Calendar filed by 
General Counsel. 11/4/40 granted to Reserve A. 


Mar. 31—Motion to remove from reserve Calendar and 
place on the New York City Calendar for hear¬ 
ing, filed by General Counsel. 4/2/41 granted. 
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Aug. 2—Hearing set Oct. 6, 1941 in New York City. 

Sept. 24—Application for subpoena duces tecum Stephen 
Gallaghan filed by General Counsel. Subpoena 
issued. 

Sept. 24—Application for subpoena duces tecum Charles G. 

Edwards, filed by General Counsel. Subpoena 
issued. 

Sept. 24—Application for subpoena duces tecum Joseph 
Broderick, filed by General Counsel. Subpoena 
issued. 

Sept. 24—Application for subpoena duces tecum H. Jacob 
Stone filed by General Counsel. Subpoena is¬ 
sued. 

Oct. 1—Motion for continuance filed by taxpayer. 

Oct. 6—Hearing had before Mr. Murdock on motion of 

petitioner to continue, motion of respondent to 
dismiss for lack of prosecution. Dismissed. 

Oct. 9—Order of dismissal for lack of prosecution, en¬ 

tered. Murdock, Div. 3. 

2 1941 

Oct. 17—Notice of appearance of Jesse L. Stern, Esq., as 
counsel for taxpayer, filed. 

Oct. 17—Motion to vacate and set aside the order of dis¬ 
missal and restoring this case upon the Circuit 
Calendar, filed by taxpayer. 10/17/41 denied. 

1942 

Jan. 3—Petition for review by United States Court of 
Appeals for the Disirict of Columbia, with as¬ 
signments of error filed by taxpayer. 

Jan. 5—Proof of service filed. 

Feb. 12—Motion for extension of time to April 1, 1942 
within which to prepare and transmit the record 
filed by taxpayer. 

Feb. 12—Order enlarging time to April 1, 1942, within 
which to prepare and transmit the record, en¬ 
tered. 
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Mar. 24—Praecipe for record filed by taxpayer—with 
proof of service thereon. 

17 United States Board of Tax Appeals 

Washington 
Docket No. 95178. 

Mathies Axel, Petitioner , 
v. 

Commissioner of Internal Revenue, Respondent. 

Order of Dismissal 

Notice of the hearing on October 6, 1941 was mailed to 
the taxpayer on August 2,1941. The respondent subpoened 
a number of witnesses for the hearing. The petitioner filed 
a motidn on October 1, 1941, for a continuance, stating as 
the ground therefor that his counsel had withdrawn with¬ 
out returning papers, and, second, that the taxpayer could 
not appear in court on October 6th and 7th because they 
were Jewish holidays. There was no appearance for the 
petitioner when the case was called on October 6th. Coun¬ 
sel for the respondent at that time objected to the motion 
for continuance and moved for dismissal for failure of the 
petitioner to prosecute the proceeding. 

An ekamination of the record shows that the petition was 
filed on August 22,1938 by Newton K. Fox, Esq., who with¬ 
drew his appearance on January 4,1930 and notified the tax¬ 
payer at that time by registered mail of his withdrawal. 
No other counsel ever entered appearances for the peti¬ 
tioner. All notices were mailed directly to the taxpayer. 

The motion for continuance filed five days before the 
hearing was not timely. The grounds stated therein were 
matters which necessarily must have been known to the 
taxpayer long previously. Furthermore, withdrawal of 
counsel in January 1939 is not a good reason for continuing 
a case on October 6,1941. Likewise, the Jewish holidays on 
the 6th and 7th of October are not good grounds for a con- 
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tinuance because the calender called on October 6th con¬ 
tinued beyond the 6th and 7th, and the case could have been 
heard on the 8th of October, after the Jewish holidays men¬ 
tioned were over. The Board was sitting upon the 8th but 
no one appeared for the petitioner at that time. 

The motion for continuance is hereby denied. The re¬ 
spondent's motion to dismiss for lack of prosecution is 
granted. It is 

18 Ordered and Decided, that there is a deficiency in 
income tax for the year 1935 in the amount of 
$2,306.08. 

(s) J. E. MURDOCK 
Member 


Enter: 

Entered October 9, 1941. 


19 Received Oct 17 1941 U. S. Board of Tax Appeals 
Filed Oct 17 1941 United States Board of Tax Ap¬ 
peals 

Denied Oct 17 1941 (Signed) J. E. Murdock, Member 
U. S. Board of Tax Appeals 


United States Board of Tax Appeals 
Docket Xo. 95178 


Mathies Axel, Petitioner , 
against 

Commissioner of Internal Revenue, Respondent. 

The petitioner moves for an order by the Board vacating 
and setting aside the order of dismissal herein, signed by 
J. E. Murdock, Member of this Board, entered herein on 
October 9, 1941, and restoring this case upon the circuit 
calendar for hearing as the Board may determine. 

The following reasons, as shown by the annexed duly 
verified petition of Mathies Axel and the affidavit of Ruth 
Bayer, are submitted for the granting of this application. 

1. That the Board erred in not granting the petitioner a 
reasonable adjournment of the trial of this cause from Oc¬ 
tober 6, 1941. 
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2. That the petitioner was inadvertently misled into the 
belief that this cause had been finally determined on the 
application for said continuance on October 6, 1941. 

3. That this Board made its order of dismissal herein 
upon an erroneous assumption of facts. 

4. For all the other reasons set forth in the annexed peti¬ 
tion herein. 

Dated, New York, October 15,1941. 

JESSE L. STERN, 

Advocate for the Petitioner, 
Office and P. 0. Address, 
545 Fifth Avenue, 

New York City. 

20 United States Board of Tax Appeals 

Docket No. 95178. 

Mathies Axel, Petitioner, 

—against— 

Commissioner of Internal Revenue, Respondent. 

The petitioner, Mathies Axel, herein respectfully sets 
forth as follows: 

1. That he is the petitioner in the above entitled pro¬ 
ceeding. 

2. That this proceeding was started on August 22, 193S. 

3. That prior to the filing of the petition herein, the peti¬ 
tioner had retained, one, Frank H. Shevit, a certified public 
accountant, for the purpose of representing him in these 
proceedings and paid the said Shevit the fee requested by 
him. Without any knowledge on the part of the petitioner, 
the said Shevit caused one, Newton K. Fox, Esq., to appear 
and file a petition herein and that petitioner has been ad¬ 
vised and verily believes that both Shevit and Fox are now 
and for some time past, have been in the service of the 
United States government and their present whereabouts 
or addresses are unknown. That petitioner was further 
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advised that Mr. Kelly took over the file from said Newton 
K. Fox, Esq., and that said transfer was likewise made 
without the knowledge or consent of the petitioner. That 
the petitioner has been informed and verily believes that 
the said Kelly likewise entered the service of the United 
States government and his present address and whereabouts 
are unknown to the petitioner. 

4. That all the original documents and evidences that 
petitioner required to sustain his position herein 
21 were originally delivered to Slievit, who in turn ap¬ 
parently turned over these papers to Fox and Kelly, 
who had been his office associates and the same had never 


been returned to this petitioner. 

3. That petitioner has been exercising due diligence in 
endeavoring to locate these gentlemen and only within the 
past few weeks ascertained the home residence of Frank 
II. Slievit. That petitioner has been endeavoring to con¬ 
tact personally, the said Slievit, so that this situation might 
be straightened out and that he obtain back the original 
papers and documents hereinabove referred to. 

(i. That although this cause had been on the calendar of 
this Court for upwards of four years, it had on several 
occasions been taken from the calendar at the request of 
counsel for the Commissioner of Internal Revenue. That 
petitioner received notice that this proceeding would ap¬ 
pear on the circuit calendar of this Court for hearing in 
New York City for the week beginning October 6, 1941. 
That petitioner attempted to prepare this proceeding with 
the purpose of being ready to proceed on said date when 
he discovered that October 6th and 7th, 1941 were two high 
Jewish holy days. That petitioner is of the Hebrew faith 
and recognizes said holidays. That thereupon and imme¬ 
diately the petitioner applied for a continuance of the hear¬ 
ing herein by petition filed with this Board on October 1, 
1941. 


7. That on Monday morning, October 6, 1941, at about 
9:30 A. M. and before the call of the calendar, Miss Ruth 
Bayer, secretary to the petitioner, telephoned to the office 
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of the Board at Xo. 201 Varick Street, New York City, in¬ 
quiring as to the disposition of the application for con¬ 
tinuance and was advised by one, Miss Harris, to call back 
at 9 : 5,1 before the call of the calendar. That petitioner 
was advised and verily believes that said call made herein 
at 9:55 A. M. and that Miss Ruth Bayer was advised that 
Miss Harris had spoken with counsel for the Com- 
22 missioner of Internal Revenue, who stated that the 
case would go on regardless of the application for 
continuance. That Miss Ruth Bayer telephoned again on 
Tuesday, October 7, 1941, to inquire as to the disposition 
of this 1 proceeding on the previous day and was advised 
that the counsel for the Commissioner had objected to the 
continuance, which had been denied. 


8. That at no time was the petitioner advised that if he 
appeared on Wednesday or any day subsequent to October 
6, 1941, would he have the right to appear at a hearing, 
but on the contrary, as appears by the annexed affidavit, he 
was told that the proceeding would be to move to open the 
default and set aside the order of the Board. That if the 


petitioner had been advised that he could appear on Wed¬ 
nesday, October 8, 1941, even though the papers, necessary 
for his defense were not available, he would have made 
every effort to have gone to trial under the circumstances. 

9. Upon information and belief that on or about October 
9, 1941, this Board, by registered mail, addressed to peti¬ 
tioner, 1 forwarded a copy of the order of dismissal herein, 
which did not arrive until October 11,1941, by reason of the 
fact that it had been misaddressed. That the application 
for an extension of time herein contained thereon the pres¬ 
ent address of the petition which is 215 West 92nd Street, 
New York City, and the said notice of dismissal was ad¬ 
dressed to 27 West 96th Street, New York City. That the 
notices of dismissal were likewise misaddressed to Ettie 


Axel and Herman Axel in the same manner. 


10. That the petitioner is making this application for the 
reopening of the case and setting aside the order of dis¬ 
missal at the first available opportunity and respectfully 
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states to this Board that under all of the circumstances 
aforementioned, that the order of dismissal herein should 
be vacated and set aside and that he be granted 
23 his proper day in Court. 

11. That this application is made in absolute good 
faith and is not frivolously intended to delay this pro¬ 
ceeding. 

Dated, New York, the 15th day of October, 1941. 

MATHIES AXEL 

State of New York 
City of New York 
County of New York ss.: 

Mathies Axel being duly sworn deposes and says that he 
is the person described in the within petition. That he has 
read the foregoing petition. That all of the facts stated 
therein are true to his own knowledge, except those stated 
to be upon information and belief and as to those he be¬ 
lieves them to be true. 

MATHIES AXEL 

Sworn to before me this 15th day of October, 1941. 

BERNARD BASCII 
Notary Public Bronx Co. No. 225 
My Commission Expires March 30, 1942 
Cert, tiled Bronx Co. Reg. No. 249B42 
Cert, tiled N. Y. Co. Clk. No. 1322 
Cert, tiled N. Y. Co. Reg. No. 2B807 
Cert filed Kings Co. Clk. No. 339 
Cert, filed Kings Co. Reg. No. 2527 
Cert, filed Queens Co. Clk. No. 1055 
Cert, filed Queens Co. Reg. No. 3981 
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24 1 United States Board of Tax Appeals 

Docket Xo. 95178 
Mathies Axel, Petitioner , 

—against— 

Commissioned of Internal Revenue, Respondent. 

State of New York 
City of New York 
County of New York ss. : 

Ruth Bayer being duly sworn deposes and says, 

That I am employed by Mathies Axel, the petitioner 
herein. 

That 1 at the request of Mr. Axel, on October 6, 1941, at 
about 9:30 A. M. I telephoned to the Board of Tax Appeals 
at Xo. 201 Yarick Street, Xew York City, and spoke to one 
Miss Harris. 

At Mr. Axel's instructions, I inquired as to the disposi¬ 
tion of his application for a continuance of these proceed¬ 
ings and was advised by Miss Harris to telephone back at 
five minutes to ten and that in the meantime she would talk 
to the counsel for the commissioner. 

That when I telephoned at 9:50 A. M. I was informed that 
even if the petitioner appeared herein, that the case would 
proceed nevertheless and I notified the Board in that man¬ 
ner that Mr. Axel could not appear on that day or the suc¬ 
ceeding dav because it was his holidav. 

That I telephoned again on the succeeding day, on the 
7th of October, 1941, and was then advised that the counsel 
for the Commissioner had objected to the application for a 
continuance and said application had been denied and that 
the case had proceeded to disposition. 

At ho time was I informed that if Mr. Axel appeared on 
the succeeding day, October S, 1941, or at any other time 
that he would be given a right to offer his proof 

25 in this proceeding. That on the contrary, on Tues¬ 
day, October 7, 1941 deponent was advised by Miss 


11 


Harris that Mr. Axel would have to make a motion to va¬ 
cate the action of the Board in denying his application for 
a continuance and to reopen the case. 

RUTH BAYER 

Sworn to before me this 15th day of October, 1941. 

BERNARD BASCH 
Salary Public Bronx Co. No. 225 
My Commission Expires March 30,1942 
Cert, filed Bronx Co. Reg. No. 249B42 
Cert, filed N. Y. Co. Clk. No. 1322 
Cert, filed N. Y. Co. Reg. No. 2B807 
Cert filed Kings Co. Clk. No. 339 
Cert, filed Kings Co. Reg. No. 2527 
Cert, filed Queens Co. Clk. No. 1055 
Cert, filed Queens Co. Reg. No. 3981 

20 Endorsed: United States Board of Tax Appeals 
Filed Jan 3 - 1942 

In the United States Board of Tax Appeals 
Docket No. 95178. 

Mathies Axel, Petitioner, 
v. 

Commissioxei: of Internal Revexue, Respondent. 

Petition of Mathies Axel for Review by the Court of Ap¬ 
peals of tlie District of Columbia of a Decision by the 
United States Board of Tax Appeals 

(Filed October 9, 1941 and October 17, 1941) 

Mathies Axel, the petitioner in this cause by Jesse L. 
Stern, counsel, hereby files his petition for a review by the 
Court of Appeals of the District of Columbia of the deci¬ 
sion of the United States Board of Tax Appeals rendered 
on October 9, 1941, determining a deficiency in the Petition¬ 
er's Federal Income Tax for the calendar year 1935, in the 
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amount of $2,306.08, and also from the order of October 
17,1941, denying the application for an order to vacate and 
set aside the dismissal order of October 9, 1941, and to re¬ 
store this cause to the Circuit calendar and Petitioner re¬ 
spectfully shows: 

I. 


The petitioner, is a resident of the City and State of New 
York. 

II. 


Nature of the Controversy 

The controversy involves the proper determination 
27 of the petitioner’s liability for Federal Income Taxes 
for the calendar year 1935. 

Sincb the Board of Tax Appeals on October 9, 1941, en¬ 
tered dn order of dismissal and determined the deficiency 
as aforesaid was based on the alleged failure of petitioner 
to appear on the call calendar of October 6,1941, at a circuit 
hearing in New York City, the merits of the original assess¬ 
ment are not on review herein. 

The petition was filed on August 22, 1938. After several 
adjournments and continuances, many of them at the re¬ 
quest cif Counsel for the Commissioner of Internal Revenue, 
a notice of hearing was sent to the petitioner advising of a 
hearing on October 6,1941. 

On October 1, 1941, the petitioner filed a motion for a 
continuance on the grounds (1) that counsel had withdrawn 
in the case and not returned the papers and evidence to the 
petitioner and such counsel could not be located and (2) that 
October 6 and 7,1941, were Jewish Holidays, and that peti¬ 
tioner being of Jewish Faith could not be present on said 
da vs. 

On October 6, 1941, when the case was called in the ab¬ 
sence of petitioner or his counsel, the motion for contin¬ 
uance was denied and a motion for dismissal for failure to 
prosecute the proceeding granted which resulted in the 
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order of October 9, 1941, determining the deficiency assess¬ 
ment. 

On October 15,1941, the petitioner on the affidavit of Ruth 
Bayer and the petition of Mathies Axel moved for an order 
vacating and setting aside the order of dismissal and to 
restore the case to the Circuit calendar for hearing and 
trial. 

28 The grounds stated in the affidavit and petition 
showed that petitioner exercised diligence in en¬ 
deavoring to ascertain the whereabouts of the papers and 
evidences in the possession of prior counsel who had en¬ 
tered Government Service and could not be located. 

That while endeavoring to prepare for the hearing herein, 
petitioner discovered that October G and 7, 1941, were Jew¬ 
ish Holidays, and that petitioner is of the Jewish Faith and 
observes such holidays, and that petitioner thereupon made 
the application for the continuance. 

That on October G, 1941, and October 7, 1941, through 
Miss Ruth Bayer, inquiry was made by petitioner of the 
Board of Tax Appeals as to the application for the con¬ 
tinuance of the case, and he was advised that the motion 
for continuance was being opposed by Counsel for the Com¬ 
missioner and the motion denied, and further that the case 
had been determined. He was also advised that petitioner's 
remedy was to move to open his default. At no time was 
petitioner informed that if he appeared on October 8, 1941, 
or thereafter could he have a hearing on the merits of this 
controversy. 

On October 15, 1941, petitioner moved for the order va¬ 
cating and setting aside the order of dismissal entered at 
Washington on October 9, 1941, and fixing the deficiency 
herein, setting forth in the petition and affidavit all of the 
facts. 

It appears that this motion was received by the Board of 
Tax Appeals on October 17, 1941, and denied on the same 
day. 
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III. 


Tiie taxpayer, Mathies Axel, being aggrieved by the or¬ 
der of dismissal, and the opinion of the Board of October 
9, 1941, and the order denying his application to re-open, 
dated October 17, 1941, and by the decisions of the Board 
of Tax Appeals entered pursuant thereto, desires to obtain 
a review thereof by the Court of Appeals of the District of 
Columbia. 

IV. 


Assignments of Error 

The petitioner assigns as error the following acts and 
omissions of the Board of Tax Appeals: 

(1) The erroneous failure to grant a continuance on the 
calendar call of October 6,1941. 

(2) The arbitrary refusal of the Board of Tax Appeals 
to recognize that October 6 and 7, 1941, were Jewish Holi¬ 
days, and that petitioner being of Jewish Faith could not 
attend hearings on said davs. 

(3) The deprivation of the property right of the peti¬ 
tioner to a hearing on the merits of the controversy herein. 

(4) The failure by the Board of Tax Appeals to recog¬ 
nize the grounds assigned by him for a continuance of the 
hearing from October 6,1941. 

(5) The failure on the part of the Board of Tax Appeals 
to advise petitioner that if he appeared on October 8, 1941, 
or thereafter that he could have a hearing of his petition 

on the merits. 

30 (6) That the petitioner had been inadvertently or 

otherwise misled into believing that this cause had 
been finally determined on October 6, 1941, and that his 
remedy was an application to vacate or set aside the order 
thereafter entered on October 9, 1941. 

(7) The failure by the Board of Tax Appeals to grant 
the application of October 15, 1941, to vacate and set aside 
the order of dismissal of October 9, 1941, and to restore 
this cause to the Circuit calendar. 
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(8) The arbitrary action of the Board of Tax Appeals 
in finding a deficiency for the year 1935 in the amount of 
$2,306.08 to be due from petitioner. 

JESSE L. STERN, 

Counsel for Petitioner, 

1631 Euclid St. N. W., 
Washington, D. C. 

District of Columbia, ss: 

Jesse L. Stern, being first duly sworn, says that he is 
counsel of record in the above named cause; that as such 
counsel he is authorized to verify the foregoing petition for 
review; that he has read the said petition and is familiar 
with the statements contained therein; and that the state¬ 
ments made are true to the best of his knowledge, informa¬ 
tion mid belief. 

.JESSE L. STERN 

Subscribed and sworn to before me this — day of Jan- 
uarv, 1942. 

CARMEL M. MALTA, 

Notary Public. 

• ••••••••• 
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In the United States Court of Appeals for the 
District of Columbia 


No. 8216 

Mathies Axel, petitioner 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

RESPONDENT 1 


No. 8217 

Ettie Axel, petitioner 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

respondent 1 


No. 8218 

Anita A. Propper, petitioner 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

respondent 1 


No. 8219 

Herman Axel, petitioner 

v . 

Guy T. Helvering, Commissioner of Internal Revenue, 

RESPONDENT 1 

1 This Court on May 1.1942, entered an order granting petitioners* motion 
to consolidate all of the above entitled related cases for briefing, hearing, 
argument, and decision, and providing that since the facts (except for 
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ON PETITIONS FOR REVIEW OF THE DECISIONS OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT IN SUPPORT OF MOTION TO 

DISMISS 


OPINION BELOW 

The only previous opinion in these cases is that contained in 
the order dismissing the cases for lack of prosecution entered 
by the United States Board of Tax Appeals on October 9, 1941 
(R. 4-5 1 ). which is not reported. 

JURISDICTION 

The petition for review herein involves a deficiency in indi¬ 
vidual income taxes for the calendar year 1935 in the amount 
of $2,300.08. and is taken from the decision of the United States 
Board of Tax Appeals entered October 9, 1941 2 (R. 5). The 
case is brought to this court by petition for review filed January 
3. 1942 2 (R. 20-30). pursuant to the provisions of Sections 
1141 and 1142 of the Internal Revenue Code. 

QUESTIONS PRESENTED 

1. Whether this Court has any jurisdiction in the case under 
the statute fixing venue. 

2. Whether the Board abused its discretion and erred in 
denying the taxpayer’s motion for continuance of the hearing 
of the case, dismissing the case for lack of prosecution, or deny¬ 
ing the taxpayer’s subsequent petition to set aside the order 
of dismissal and for rehearing of the case. 

names and amounts) and the question involved are identical in all of the 
cases, the briefs, hearing, and argument shall be had in only No. S216 and 
dispensed with in Nos. 8217-8210. the latter three cases to abide the decision 
of the Court in No. N216. 

Accordingly, the record citations herein refer to the Appendix to the 
taxpayer's brief in No. 8210. unless otherwise indicated. 

: The petitions for review in the companion cases (Nos. S217-8210) like¬ 
wise involve deficiencies in individual income taxes for the calendar year 
1939 in the respective amounts of $7,027.21, $740.19 and $S00.26. and were 
taken from the decisions entered by the Board of Tax Appeals on October 
9. 1941. the cases having been brought to this Court by petitions for review 
filed January 3, 1942 (Nos. 8217-8219, R. 17. 26-30; 17, 26-30; and 16, 25-29, 
respectively). 
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STATUTES INVOLVED 

The statutes involved are set forth in the Appendix A, infra, 
pp. 15-16. 

STATEMENT 

The transcript of record on review, as certified up to this 
Court by the Clerk of the Board of Tax Appeals, shows the 
following facts: 

The petitioner (hereafter called the taxpayer) is a resident 
of the City and State of New York ' 1 (R. 12). On May 25, 
193S/ the Commissioner of Internal Revenue (hereafter called 
the Commissioner) sent by registered mail to the taxpayer a 
ninety-day deficiency notice disclosing a deficiency in individual 
income taxes in the sum of S2.306.0S for the taxable year ended 
December 31.1935. pursuant to the provisions of Section 274 (a) 
of the Revenue Act of 1934. and advising him of his right to file 
a petition with the United States Board of Tax Appeals for a 
redetermination of the deficiency thus asserted (R. 2). 

On August 22.193S. the taxpayer timely filed with the Board 
a petition for a redetermination of the deficiency asserted by 
the Commissioner, and the Commissioner timely filed an answer 
thereto on September 22. 193S. The case was first set for 
hearing before the Board in New York City on November IS. 
1940, placed and removed from the Board's reserve calendar 
on November 1, 1940, and March 31. 1941. respectively, pur¬ 
suant to motions filed by the Commissioner, and counsel for the 
parties hereto were advised on August 2, 1941. that the case 
would be finally set for hearing in New York City on October 
6, 1941 5 (R. 2-3). 

The only facts found by the Board of Tax Appeals are those 
set forth in its order of dismissal of the case entered October 
9, 1941, as follows (R. 4-5): 

8 The petitioners in the companion cases are likewise residents of the City 
and State of New York. (Nos. S217-S219. R. 3, 2G; and 3. 2*i: and 3. 2o, 
respectively.) 

4 The taxpayer erroneously gave this date as “June 1939.” (Ilr. 2.) 

(R. 2.) 

8 The foregoing facts likewise apply to the several companion cases, all of 
which were consolidated for hearing with the present case before the Board. 
(R. 2.) 
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Notice of the hearing on October 6, 1941, was mailed to the 
taxpayer on August 2. 1941. The Commissioner subpoenaed 
a number of witnesses for the hearing. The taxpayer filed a 
motion on October 1. 1941. for a continuance, stating as the 
grounds therefor that his counsel had withdrawn without re¬ 
turning papers, and, second, that the taxpayer could not appear 
in court on October 6th and 7th because they were Jewish 
holidays. There was no appearance for the taxpayer when 
the case was called on October 6th. Counsel for the Com¬ 
missioner at that time objected to the motion for continuance 
and moved for dismissal for failure of the taxpayer to prosecute 
the proceeding (R. 4). 

An examination of the record shows that the petition was filed 
on August 22.193S, by Newton K. Fox, Esquire, who withdrew 
his appearance on January 4. 1939, and notified the taxpayer 
at that time by registered mail of his withdrawal. No other 
counsel ever entered appearance for the taxpayer. All notices 
were mailed directly to the taxpayer (R. 4). 

The motion for continuance filed five days before the hear¬ 
ing was not timely. The grounds stated therein were matters 
which necessarily must have been known to the taxpaver long 
previously. Furthermore, withdrawal of counsel in January, 
1939. is not a good reason for continuing a case on October 6, 
1941. Likewise, the Jewish holidays on the 6th and 7th of 
October are not good grounds for a continuance because the 
calendar called on October 6th continued beyond the 6th and 
7th. and the case could have been heard on the 8th of October, 
after the Jewish holidays mentioned were over. The Board was 
sitting upon the Sth, but no one appeared for the taxpayer 
at that time (R. 4-5). 

Upon the basis of the foregoing facts, the Board denied the 
taxpayer’s motion for a continuance, granted the Commis¬ 
sioner's motion to dismiss for lack of prosecution and entered 
its decision accordingly (R. 5). From the decision so entered, 
the taxpayer petitioned this Court for review (R. 11-15). 

SUMMARY OF ARGUMENT 

1. This Court, under the pertinent statutes cited hereafter, 
is without jurisdiction in the case. The law’ provides that a 
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taxpayer must file an individual income tax return in the collec¬ 
tion district where he maintains his legal residence; and that 
a decision of the Board may be reviewed by the Circuit Court of 
Appeals in which is located the Collector’s office where the 
return was filed. The taxpayer was a resident of New York, 
and the taxpayer’s return for the taxable year 1935 should have 
been filed with the Collector of the Third District of New York 
(where it actually was filed, as shown on the return attached to 
the Commissioner’s motion to dismiss, already filed with this 
Court). It follows that only the Circuit Court of Appeals for 
the Second Circuit would have jurisdiction in this cause. Con¬ 
sequently, the taxpayer’s petition for review by this Court 
should be dismissed. 

2. In any event, there is no showing that the Board abused 
its discretion or erred in denying the taxpayer’s motion for 
continuance of the final hearing of the case, in dismissing it 
for lack of prosecution, or in denying the taxpayer’s subse¬ 
quent petition to set aside the Board’s order of dismissal and 
for rehearing. The record shows that the taxpayer failed to 
act with due diligence and consequently was not entitled to a 
further continuance after the final date set for hearing more 
than three years after the original petition was filed with the 
Board. The taxpayer’s grounds for continuance were properly 
held by the Board to be invalid. 

The motion for continuance was filed only five days before 
the final hearing date set, and after the Government had sum¬ 
moned several witnesses. Since the grounds stated in the 
motion for continuance were matters necessarily known to the 
taxpayer long previously, the Board was warranted under its 
rules in denying further continuances and dismissing the case 
for lack of prosecution pursuant to the Commissioner’s motion. 

The taxpayer’s petition to set aside the Board’s order of dis¬ 
missal and for rehearing presented no sufficient ground to re¬ 
open the case. It is settled that the Board has discretion as 
a quasi-court touching the reopening of its proceedings and that 
the disposition of an application for rehearing of a case is a 
matter resting entirely within its sound discretion. 
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ARGUMENT 

I 

This court is without jurisdiction in the case 

This case involves the taxpayer’s individual income tax 
liability for the taxable year 1935 (R. 5. Br. 2). The taxpayer 
is an individual residing in the City and State of New York 
(R. 12). The law provides and requires that individual income 
tax returns shall be made to the Collector for the district in 
whichi is located the legal residence or principal place of busi¬ 
ness of the person making the return. Section 53 (b) (1), 
Revenue Act of 1934. Appendix A. infra. It also provides that 
if in the case of any taxpayer who has thus filed a tax return, 
the Commissioner determines that there is a deficiency in re¬ 
spect to his tax liability, the Commissioner is authorized to 
send a deficiency notice to the taxpayer by registered mail and 
that the latter may within ninety days thereafter file a petition 
for review of the Commissioner’s deficiency determination with 
the Board of Tax Appeals. Section 272 (a), 1934 Act, Appen¬ 
dix A) infra; Article 272-1. Treasury Regulations $6. 

The record shows that the taxpayer filed a return for the 
calender year 1935 showing “net income reported on the re¬ 
turn. S5.297.33'* (No. S216. R. 12), and that the Commissioner, 
upon audit thereof and determination of a deficiency, sent the 
taxpayer by registered mail a ninety-day deficiency notice 
(Br. 2). Despite the requirement of Rule 36 (a)-3 of this 
Court that the petitioner shall show the facts necessary to es¬ 
tablish jurisdiction, the record does not show where the tax¬ 
payer’s 1935 return was filed. Since the taxpayer has declined 
tc stipulate the fact that it was filed in the Third New York 
District, we have attached a certified copy thereof (marked 
“Exhibit A”) to the Commissioner’s motion to dismiss, already 
filed with this Court, showing the return was filed in “District 
3 New York.” 

The taxpayer timely petitioned the Board for review of the 
Commissioner’s determination under Section 272 (a) of the 
1934 Act (Br. 2), and pursuant thereto, the Board rendered its 
final decision dismissing the case and entered an order redeter¬ 
mining the deficiency involved herein (R. 5). The statutes 


provide that decisions of the Board may be reviewed by the 
Circuit Court of Appeals for the circuit in which is located the 
Collector's office to which was made the return of the tax in 
respect of which the liability arises, or if no return was made, 
then by this Court; or else by any Circuit Court of Appeals 
or by this Court if so designated by the Commissioner and the 
taxpayer by a stipulation in writing. Section 1002,1926 Act. as 
amended by Section 519 (a) of the 1934 Act. Appendix A. infra. 

Accordingly, since the record shows that the taxpayer ad¬ 
mittedly filed a return for 1935 and he has failed to show that 
it was not filed in “the circuit in which is located the collector's 
office [Third District of New York] to which was made the re¬ 
turn of the tax in respect of which the liability arises.’’ or that 
he has stipulated with the Commissioner that the Board’s de¬ 
cision may be reviewed by this Court or by any other Cir¬ 
cuit Court of Appeals, as required by the statutes providing for 
venue for appeals from the Board (Section 519(a), 134 Act), 
it is obvious that this Court has no jurisdiction to review the 
taxpayer's petition for review of the Board’s decision. Cf. 
Holm strom v. Commissioner, 94 F. 2d 747 (C. C. A. 3d). No 
such requisite stipulation was entered into between the parties 
hereto. Therefore, appeal herein would properly lie only to 
the Circuit Court of Appeals for the Second Circuit, the cir¬ 
cuit where is located the Collector's office in which the tax¬ 
payer’s 1935 return was filed. 

It necessarily follows, we submit, that this Court, under the 
pertinent statutes and the facts herein, is without jurisdiction 
in the case, and that therefore the Commissioner’s motion to 
dismiss the taxpayer’s petition for review of the Board’s deci¬ 
sion for lack of jurisdiction should be granted and the tax¬ 
payer’s petition dismissed. 

While we deem the foregoing conclusive, the following is 
submitted in the event this Court should desire to take cog¬ 
nizance of and consider the taxpayer’s contentions (Br. 9-17) 
that the Board abused its discretion in denying his motion for 
continuance of the final hearing of the case, as well as his 
petition to set aside the Board’s order of dismissal and for 
rehearing. 

4S4UG7—11*- 2 
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II 

In any event, the Board did not abuse its discretion or err in 
denying the taxpayer’s motion for continuance of the hear¬ 
ing of the case, dismissing it for lack of prosecution, or de¬ 
nying the taxpayer’s subsequent petition to set aside the 
order of dismissal and for a rehearing 

The taxpayer, without showing jurisdiction in this Court, 
contends that the Board, through capricious, arbitrary and 
biased action, abused its discretion and erred in denying his 
motion for a continuance of the hearing of the case finally set 
on October 6. 1941, and entering its order on that date, pursuant 
to the Commissioner's motion, dismissing for want of prose¬ 
cution the taxpayer's petition for a redetermination of the de¬ 
ficiency asserted by the Commissioner (Br. 9-13); and also in 
denying the taxpayers petition, timely filed pursuant to the 
order of dismissal, to set aside the order and to restore the case 
for rehearing and trial (Br. 13-17). The argument is that the 
motion for continuance and the petition for rehearing should 
have been granted because the Board overlooked the alleged 
fact that the necessary papers in the case were in the possession 
of the taxpayer's counsel who had withdrawn in January 1939, 
from further participation in the case, and therefore they were 
not available to the taxpayer when the case, placed on the 
Board's reserve calendar in the interim, was finally set for 
trial on October 6. 1941 (Br. 10-13); also that he made unsuc¬ 
cessful bona fide efforts to locate his missing counsel and regain 
the case papers, and therefore he was unable to have substituted 
new counsel from January. 1939. to the date of the hearing in 
October, 1941 (Br. 13-15). A further reason assigned why the 
motion and petition should have been granted is the scheduled 
hearing would have conflicted with the Jewish holidays on 
October 6th and 7th of that year, and the taxpayer, because 
of his religious beliefs, would have been unable to attend the 
hearing on those dates (Br. 10, 17). The taxpayer concludes, 
therefore, that since he thus acted in good faith and proceeded 
diligently in his efforts to continue and reopen the case, justice 
and the public interest require a recognition of his right to 
review and trial on the merits (Br. 16-17). 
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We submit, however, that the record plainly shows that the 
taxpayer, without due diligence shown, was not fairly entitled 
to a further continuance after the final date set for hearing 
more than three years after the original petition was filed with 
the Board; that upon his failure to appear at the hearing, 
finally set after such delay, the Board in its discretion was fully 
warranted in denying further continuances and dismissing the 
case for lack of prosecution; and that in the absence of any 
showing of new evidence which could not have been produced 
at the hearing, the Board did not abuse its discretion or err 
in denying the petition for rehearing. 

The record shows that it was more than two years after the 
taxpayer's petition for redetermination of the Commissioner's 
deficiency was filed with the Board and slightly less than two 
years after his counsel (Fox) withdrew from the case that the 
Board first set the case for hearing on November 18. 1940 (R. 
2). Shortly before that scheduled hearing date, the case was 
placed on. and approximately five months later removed from, 
the Board's reserve calendar, both pursuant to motions filed by 
the Commissioner. Thereupon the case was finally set for 
hearing, the taxpayer was notified on August 2, 1941 (R. 3. 
Br. 3) and the case was called more than two months later on 
Octo ber 6. 1941 (R. 3). There was. therefore, a period in 
excess of three years between the time the original petition was 
filed with the Board and the time when the case was called. 
Only five days before the final hearing date, the taxpayer filed 
a motion for continuance. The grounds of the motion were 
that his counsel had withdrawn from the case without return¬ 
ing the papers therein, and that the taxpayer, because of his 
religious beliefs, would be unable to appear before the Board 
on October 6th and 7th due to the Jewish holidays. The tax¬ 
payer’s counsel, however, had notified him by registered mail 
of his withdrawal from the case almost three years before the 
hearing, all notices from the Board were thereafter mailed 
directly to the taxpayer, appearances of no other counsel were 
ever entered on behalf of the taxpayer and no other action was 
taken by the taxpayer until he filed the motion for continuance 
a few days before the hearing date set. Counsel for the Com¬ 
missioner, having summoned a number of witnesses for the 
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hearing (R. 3, 4), therefore properly objected to the motion 
and moved for dismissal for lack of prosecution. The motion 
was granted and the motion for continuance denied (R. —). 

These facts plainly show, as the Board aptly stated in its 
order of dismissal (R. 4-5). that the motion for continuance 
was not timely, that the grounds stated therein were matters 
which the taxpayer must necessarily have known long pre¬ 
viously. and that withdrawal of the taxpayer's counsel almost 
three years before the hearing was no sufficient reason for con¬ 
tinuing the case on October 6. 1941. Although the Jewish holi¬ 
days fell on that and the next day. the Board sat and heard 
cases through October Sth. after the holidays had passed, with¬ 
out anyone’s appearing on behalf of the taxpayer (R. 5). 

The petition to set aside the order of dismissal and for rehear¬ 
ing was not based upon a showing of any new evidence which 
the taxpayer could not have obtained and produced before and 
at the hearing (R. 5-11). The Board, therefore, within its dis¬ 
cretion. properly denied both the motion for continuance (R. 5), 
and the petition for rehearing (No. S216. R. 19). and clearly 
did not err in granting the Commissioner's motion for dis¬ 
missal for lack of prosecution and entering its decision accord- 
inglv (R. 5). 

The taxpayer states that his unsuccessful efforts to secure 
the case papers from his counsel, who had withdrawn from the 
case, explains his substituting no new counsel during the three- 
vear interim (Br. 13); that he was not advised of his right to 
appear at a hearing after October 6. 1941 (R. S); and that if 
he had then been advised that a continuance to October Sth 
could have been obtained, he would have been present on the 
latter date to protect his rights (Br. 11). The taxpayer never¬ 
theless admits that upon receiving notice on August 2, 1941, 
that the case would be called “for hearing in New York City 
for the week beginning October 6. 1941,” he immediately 
started “to prepare this proceeding with the purpose of being 
ready to proceed on said date.” and only the intervention of 
the two high Jewish holy days on October 6th and 7th prevented 
his appearance at the hearing on those days (R. 7). He also 
admits that he was timely advised on the morning of October 6, 
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1941. by counsel for the Commissioner that “the ease would 
go on [on that day] regardless of the application for continu¬ 
ance/’ and that “even though the papers, necessary for his 
defense were not available, he would have made every effort 
to have gone to trial [on October 8th] under the circumstances” 
had he been advised that he could have appeared on that date 
(R. 8). Accordingly, since he admittedly started to prepare 
his case upon receiving notice of the hearing more than two 
months before the hearing date, he must have been in posses¬ 
sion of whatever papers were necessary for such preparation. 
Moreover, his cognizance of the fact that the Board would hold 
hearings “for the week beginning October 6. 1941”—and the 
Board sat on October 8th. after the holidays, without the tax¬ 
payer’s appearance (R. 5)—and his admission that he could 
have otherwise prepared the case for trial on October 8th 
but for the Jewish holidays, do not lend persuasion or credence 
to the contention that the absence of his former counsel or 
the papers, prevented his appearance at the hearing. 

The Board’s rules provide that the hearing calendar of pro¬ 
ceedings will be called at the time indicated in the notice of 
hearing and proceedings will be assigned therefrom for hearing 
in due course (B. T. A. Rule 2S. Br. 6). No reason appears, 
therefore, nor is any shown, why the taxpayer or his secretary 
(Ruth Bayer), whom he instructed to telephone the Board’s 
office at 9: 30 A. M. on that date as well as the two succeeding 
days (Br. App. 7-S, 10). could not have appeared when the 
case was called on October 6th and had the case assigned for 
later hearing, pursuant to the Board’s rules, after the holidays. 
The Board’s rules also provides that the unexcused absence of 
a party or his counsel on the date set for hearing of any pro¬ 
ceeding will not warrant delay thereof but that the case will 
nevertheless proceed and the case be regarded as submitted on 
the part of the absent party (Rule 29). It is apparent, there¬ 
fore, that upon the taxpayer’s failure to appear on the date 
set for hearing, the Board was fully warranted in entering the 
order of dismissal pursuant to the Commissioner’s motion. 

The Board’s rules further provide that continuances may 
be granted by the Board in its discretion on written motion 
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filed by either party showing good and sufficient cause there¬ 
for (Rule 20). and that motions for a rehearing, reconsidera¬ 
tion. further hearing or the like must be timely filed (Rules 
19 and 20; Br. 6). Upon an application of those rules to the 
facts herein, and after approximately three years’ delay, the 
Board in the proper exercise of its discretion considered the 
motion for continuance untimely and lacking in a showing of 
good and sufficient cause, and therefore properly denied it 
(R. 5); Moreover, as to the petition to set aside the order of 
dismissal and for rehearing, it is settled that the Board has 
discretion as a quasi court touching the reopening of its 
proceedings, and that the disposition of an application 
for rehearing of a case is a matter resting entirely within 
its sound discretion. Bankers Coal Co. v. Burnet , 2S7 U. S. 
30S; Frccman-Hampton Oil Corp. v. Commissioner, 65 F. 
2d 456 (C. C. A. 5th); Weiller v. Commissioner, 64 F. 2d 
480 (C. C. A. 2d); Great Atlantic d* Pacific Tea Co. v. Chap¬ 
man, 72 F. 2d 112 (C. C. A. 6th); Jankowsky v. Commissioner, 
56 F. 2d 1006. 1010 (C. C. A. 10th); Rubel v. Commissioner, 
74 F. 2d 27 (C. C. A. 6th); Seiberling Rubber Co. v. Commis¬ 
sioner 1 , 70 F. 2d 651 (C. C. A. 6th). certiorari denied, 293 
U. S. 611. 

The attitude of the Board is that the courts look with little 
favor on requests for rehearings even on the ground of newly 
discovered evidence, much less in cases of lack of diligence as 
herein, and apply stringently the rule requiring the parties 
seeking such action to show affirmatively that failure to ascer¬ 
tain additional facts, data, etc., prior to the hearing was due 
to no absence of diligence on their part. Selwyn Operating 
Corp. v. Commissioner, 11 B. T. A. 593. No such showing has 
been made here. On the contrary, it is obvious that with due 
diligence the taxpayer could have prepared his case within 
two months, as he admits (Br. App. S). and timely had the 
case assigned for later hearing immediately after the Jewish 
holidays. The taxpayer thereby clearly could have availed 
himself of the opportunity to have his day in court with full 
opportunity to present his case. No sufficient reason appears 
or is shown why this could not have beep done*., ; If hardship 



was imposed on the taxpayer, therefore, it was the fault of 
none other than the taxpayer himself. Wise & Cooper Co. v. 
Commissioner, 53 F. 2d S43 (C. C. A. 1st). The courts have 
consistently upheld the refusal of the Board to grant a re¬ 
hearing or to reopen a case for the purpose of permitting the 
introduction of additional evidence to prove an issue presented 
by the pleadings. Bankers Coal Co. v. Burnet, supra; Free - 
tnan.-Ham.pton Oil Corp. v. Commissioner . supra; Weiller v. 
Commissioner, supra; Great Atlantic & Pacific Tea Co. v. 
Chapman, supra; Jankowsky v. Commissioner, supra; Rubel 
v. Commissioner, supra; Seiberling Rubber Co. v. Commis¬ 
sioner, supra. Where a motion, as in the instant case, shows no 
substantial reasons for granting a rehearing, the motion is 
properly denied within the sound discretion of the Board. 
Freeman-Hampton Oil Corp. v. Commissioner, supra. Under 
the circumstances, it cannot properly be said that there was 
an abuse of discretion in the Board’s denying the petition for 
rehearing herein where there were both absence of due diligence 
and lack of prosecution. 

Accordingly, we submit that the Board did not abuse its dis¬ 
cretion or err in denying the taxpayer's motion for continuance 
of the hearing of the case, in dismissing the case for lack of pro¬ 
secution, or in denying the taxpayer’s subsequent petition to 
set aside the order of dismissal and for a rehearing. 

CONCLUSION 

1. This Court, under the pertinent statutes cited heretofore, 
is without jurisdiction in the case. Therefore, the Commis¬ 
sioner's motion—already filed with the Court—to dismiss the 
taxpayer’s petition for review of the Board's decision herein 
for lack of jurisdiction, should be granted and the taxpayer’s 
petition for review dismissed. 

2. In any event, the Board did not abuse its discretion or err 
in denying the taxpayer’s motion for a continuance and/or peti- 
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tion to set aside its order of dismissal and for a rehearing. Con¬ 
sequently. the Boards decision herein should be affirmed. 
Respectfully submitted. 

Samuel 0. Clark, Jr.. 
Assistant Attorney General 
Sewall Key, 

J. Louis Monarch. 

S. Dee Hanson, 

Special Assistants to the 
Attorney General. 


September 1942. 


APPENDIX A 


Revenue Act of 1926, c. 27,44 Stat. 9: 

Sec. 1001. (a) The decision of the Board rendered 
after the enactment of this Act (except as provided in 
subdivision (j) of section 2S3 and in subdivision (h) of 
section 31S) may be reviewed by a Circuit Court of Ap¬ 
peals, or the Court of Appeals of the District of Colum¬ 
bia, as hereinafter provided, if a petition for such review 
is filed by either the Commissioner or the taxpayer 
within six months after the decision is rendered. 

***** 

Sec. 1002. Such decision may be reviewed— 

(a) In the case of an individual, by the Circuit Court 
of Appeals for the circuit whereof he is an inhabitant, 
or if not an inhabitant of any circuit, then by the Court 

of Appeals of the District of Columbia. 

***** 

Revenue Act of 1934, c. 277,4S Stat. 6S0: 

Sec. 53. Time axd place for filixg returxs. 

***** 

(b) To Whom Return Made .— 

(1) Individuals .—Returns (other than corporation 
returns) shall be made to the collector for the district 
in which is located the legal residence or principal place 
of business of the person making the return, or, if he has 
no legal residence or principal place of business in the 
United States, then to the collector at Baltimore, Mary¬ 
land. 

***** 

Sec, 272. Procedure ix gexeral. 

(a) Petition to Board of Tax Appeals .—If in the case 
of any taxpayer, the Commissioner determines that 
there is a deficiency in respect of the tax imposed by this 
title, the Commissioner is authorized to sent notice of 
such deficiency to the taxpayer by registered mail. 

( 15 ) 
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Within 90 days after such notice is mailed (not count¬ 
ing Sunday or a legal holiday in the District of Colum¬ 
bia as the ninetieth day), the taxpayer may file a 
petition with the Board of Tax Appeals for a rede¬ 
termination of the deficiency. * * * 

***** 

Sec. 519. Venue for appeals from board of tax 

APPEALS. 

(a) Section 1002 of the Revenue Act of 1926 is 
amended to read as follows: 

“venue 

“Sec. 1002. (a) Except as provided in subdivision 
(b), such decision may be reviewed by the Circuit 
Court of Appeals for the circuit in which is located the 
collector's office to which was made the return of the 
tax in respect of which the liability arises or. if no return 
was made, then by the Court of Appeals of the District 
of Columbia. 

“(b) Notwithstanding the provisions of subsection 
(a), such decision may be reviewed by any Circuit 
Court of Appeals, or the Court of Appeals of the District 
of Columbia, which may be designated by the Com¬ 
missioner and the taxpayer by stipulation in writing.” 


APPENDIX B 


The following is taken from the transcript of record on re¬ 
view, as certified up to this Court by the Clerk of the United 
States Board of Tax Appeals: 

United States Board of Tax Appeals 

Mathies Axel, petitioner, v. Commissioner of Internal 
Revenue, respondent. Docket No. 9517S 

PETITION 

The above named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (IT:A: 1— 
RRP-90D) dated May 25, 193S and as a basis of his proceed¬ 
ing alleges as follows. 

1. The petitioner is an individual residing at 27 West 96th 
Street. New York, New York. 

2. The notice of deficiency (a copy of which is attached and 
marked Exhibit “A”) was mailed to the petitioner on May 
25. 1938. 

3. The taxes in controversy are income taxes for the calendar 
year 1935 and are in the amount of S2.306.0S. 


* 

* 

* * * 



Exhibit “A” 
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SN-N 

(Seal) 


Treasury Department, 


Washington, May 25, 1938. 

Office of 

Commissioner of Internal Revenue 


Address Reply To 

Commissioner of Internal Revenue 
And Refer To 


( 17 ) 


IS 


IT: A: 1 
RRP-90D 


Mr. Mathies Axel, 

27 Ties* 96th Street , 
New York, New York. 


Sir: You arc advised that the determination of your income 
tax liability for the taxable year(s) ended December 31. 1935, 
discloses a deficiency of S2.306.0S as shown in the statement 
attached. 

In accordance with section 272 (a) of the Revenue Act of 
1934. notice is hereby given of the deficiency mentioned. 
Within ninety days (not counting Sunday or a legal holiday 
in the District of Columbia as the ninetieth day) from the 
date of the mailing of this letter, you may file a petition with 
the United States Board of Tax Appeals for a redetermination 
of the deficiency. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the Commis¬ 
sioner of Internal Revenue. Washington. D. C., for the atten¬ 
tion of IT:Cl:P-7. The signing and filing of this form will 
expedite the closing of your return(s) by permitting an early 
assessment of the deficiency and will prevent the accumulation 
of interest, since the interest period terminates thirty days after 
filing the form, or on the date assessment is made, whichever is 
earlier. 


Respect fully, 


Enclosures: 
Statement 
Form 870 
RRP/HSMcG-1 


Guy T. Helverixg, 
Commissioner. 
By Johx R. Kirk, 

Deputy Commissioner. 
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STATEMENT 

IT:A:1 

RRP-90D 

Mr. Mathies Axel 

27 West 96th Street 

NEW YORK, NEW YORK 

Tax Liability for Taxable Year Ended 
December 31, 1*333 

Liability Assessed Deficiency 

Income Tax..— $2,557.86 $251.78 $2,306.08 

The deficiency shown herein is based upon the report dated 
June 17, 1937, prepared by Revenue Agent John J. Swanton, a 
copy of which was transmitted to you, and upon such adjust¬ 
ments as are shown in this statement. 

Careful consideration has been given to your protest dated 
August 30, 1937, and the information submitted at conferences 
held in the office of the internal revenue agent in charge. Upper 
New York Division, on October IS, November 17, and Decem¬ 
ber 17,1937. 

A copy of this letter and enclosures has been mailed to your 
representative, Mr. Newton K. Fox, 42 Broadway, New York, 
New York, in accordance with the authority contained in the 
power of attorney executed by you and on file with the Bureau. 

Adjustments to Net Income 


Net income reported on the return- $ 5,207.33 

Additional income: 

(a) Dividends_ 6. 00 

(b) Compensation for services- 24.737.41 


Total____ $30,040. 74 

Nontaxable income: 

(c) Prolit on sale of stock reduced- 7.421. 22 


Revised net income- $22.610. 52 

* * * * * * * 

Deficiency... $ % 30C. OS 


0. S COVCKNMCST PRINT'NG OfflCC: 1942 










